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THE NAVY AND THE INTERNATIONAL RULES 
OF THE ROAD 


LCDR WILLIAM R. ST. GEORGE, USN 


URING FISCAL YEAR 1957, the Depart- 
ment of the Navy, under its delegated 
settlement authority, paid $270,278.82 in settle- 
ment of 80 claims against the Navy for damage 
caused by naval vessels to private vessels or 
property. This fact should emphasize to the 
Navy, as did the Andrea Doria-Stockholm colli- 
sion to the maritime world, that the presently 
applicable International Regulations for Pre- 
venting Collisions at Sea, the Rules of the Road, 
are not performing their intended purpose. 

In any discussion of the International Rules 
of the Road, it is perhaps best, initially, to de- 
velop briefly the historical background of the 
present rules as a term of reference. While 
there were rules adopted by individual nations 
and by some small groups of nations,” it was not 
until the Conference of 1889 in Washington that 
universally adopted and recognized Interna- 
tional Rules of the Road were conceived.’ It is 
interesting to note that at this conference the 
United States Navy was a most active partici- 
pant. Rear Admiral Samuel R. Franklin was 
the senior naval delegate and was elected the 
permanent President of the Conference. In ad- 
dition, Captain William T. Sampson, later to 
win fame in the Spanish-American War, was a 
delegate and participated actively in drafting 
the rules. After some delays in ratification, 
the new rules were adopted in 1897 as the Inter- 
national Regulations for Preventing Collisions 
at Sea.* 

Despite attempts in 1913-1914, and again in 
1929,° there were no substantial changes to the 





— 


. Title 10, U. S. C., ch. 653, Sec. 7622. 

. Early British rules adopted by United States, England, France, 
Germany, Belgium, Norway and Denmark by 1886. United States 
ratification 23 Stat. 438 (1885). 

3. For complete record of 1889 Conference see INTERNATIONAL 

MARINE CONFERENCE—1889—Vol. I, Il, Ill. 

4, 26 Stat. 320 (1890); amended 28 Stat. 82 (1894); effective date 
postponed—28 Stat. 680 (1894); effective date set at 1 July 1897 
by Presidential Proclamation No. 18; 29 Stat. 885 (1896). 

5. For details of 1929 Conference see Vol. V, Reports of Committees 

and Minutes of Proceedings, Safety of Navigation Committee, 

International Conference on Safety of Life at Sea, 1929. 


rules ° until the 1948 Conference held in London 
as a part of the over-all conference on the Safety 
of Life at Sea.’ During the years preceding 
this conference, the Navy was fortunate in hav- 
ing in its Naval Reserve Program the late Cap- 
tain Raymond W. Farwell, the recognized 
United States expert in the field. It was in 
consideration of this background that Captain 
Farwell was designated by the Coast Guard to 
head the United States delegation on the Rules 
of the Road portion of the Safety of Life at Sea 
Conference. 

After extensive preparation, including na- 
tional maritime conferences, Captain Farwell, 
the United States representative, presented sev- 
eral major proposals to the conference; all look- 
ing forward to modernizing the Rules of the 
Road. Included among these was a proposal 
that the whistle signals for international wa- 
ters ° be changed to conform to the rules for in- 
land waters of the United States and the con- 
cept of expression of intent.” Unfortunately, 
this proposal was not adopted although lengthy 
discussions were held.” 

Among other proposals made at this Confer- 
ence was one that some reference be made in 
the rules to radar and its effect on the responsi- 
bilities of ships at sea. This proposal was only 
partially adopted when it was noted that the 
Conference was of the opinion that radar did not 





6. Art. 9 was adopted in 1906, 34 Stat. 850 (1906). It is interest- 
ing to note that the proposed Art. 9 on fishing vessels as adopted, 
in the United States 26 Stat. 323 (1890), was repealed, 28 Stat. 
82 (1894), when international agreement could not be reached. 

7. 1948 Conference reported in Department of State publication 
3282, International Organization and Conference Series I, 6— 
(International Conference on Safety of Life at Sea—London— 
April 23-June 10, 1948). For detailed discussion see Minutes 
of Safety of Navigation Committee. 

8. Author of THE RULES OF THE NAUTICAL ROAD; revised 
edition by LT Prunski, U. S. Coast Guard, in 1954. 

9. Rule 28 (a) International Rules for Navigation at Sea. (33 
U.S. C. § 113). 

10. Art. 18, Rules I, VIII, Navigation Rules for Harbors, Rivers, and 

Inland Waters Generally (33 U. S. C. § 203). 

- For reaction to U. S. proposal and discussions see Minutes of 

Safety of Navigation Committee for 27 April, 28 April and 12 

May 1948, 
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alter the basic responsibilities of ships under 
the rules. This was, however, merely in the 
form of an opinion. The Committee in its for- 
mal recommendations requested that the con- 
tracting governments call the opinion to the 
attention of their shipmasters and officers.” 

In substance the following changes were 
made in 1948 to the basic International Rules as 
adopted in 1889: 7° 

(a) The extension of the rules to cover sea- 
planes on the water. 

(b) The second masthead light, formally per- 
missive, tobe mandatory. (Rule 2) 

(c) The stern light, formally permissive, to 
be mandatory and its range of visibility to be 
increased from 1to2miles. (Rule10) 

(d) A new and distinctive sound signal for 
vessels fishing wheninfog. (Rule15) 

(e) A new whistle signal consisting of at 
least five short and rapid blasts for optional use 
by a vessel required under the rules to hold 
course and speed when she is in doubt whether 
sufficient action is being taken to avert collision. 
(Rule 26) 

In 1957, as a result of incidents in the mari- 
time field such as the Andrea Doria—Stockholm 
collision, it became apparent that there was 
need for a conference to consider the problem 
of modernizing the 1948 Safety of Life at Sea 
Convention including the International Regula- 
tions for Preventing Collisions at Sea. In De- 
cember, the United Kingdom, as coordinating 
agency, so designated by the 1948 Convention, 
proposed a 1960 Conference on the Safety of 
Life at Sea including a review of the Inter- 
national Regulations for Preventing Collisions 
at Sea. United States concurrence in the need 
for this conference has become apparent 
through hearings conducted by the House Com- 
mittee on Merchant Marine and Fisheries." 
This committee after extensive research, has 
made several concrete recommendations arising 





12. Department of State Publication 3282, Note 5, p. 193. “The Con- 
ference while recognizing that the recent advances in radar and 
electronic navigational aids are of great service to shipping, is 
of the opinion that the possession of any such device in no way 
relieves the master of a ship from his obligation strictly to observe 
the requirements laid down in the International Regulations for 
Preventing Collisions at Sea, and in particular, the obligations 
contained in Articles 15 and 16 of those Regulations.” 

13. For compilation of these rules as well as the Inland and Pilot 
Rules for the United States see Government Printing Office pub- 
lication CG-169 of January 2, 1957, entitled “Rules to Prevent 
Collisions of Vessels and Pilot Rules for Certain Inland Waters 
of the Atlantic and Pacific Coasts and of the Coast of the Gulf 
of Mexico.” 

14. See House Report 2969, 84th Cong., 2d Session, Safety of Life at 
Sea Study. 
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from concern over the attitude of a maritime 
society that would permit the occurrence of a 
tragedy of the magnitude of the Andrea Doria2® 

International participation in this field tradi- 
tionally has been confined to the ad hoc status. 
In 1948, however, as a result of a convention 
held in Geneva, it was proposed that an inter- 
national organization, the Intergovernmental 
Maritime Consultative Organization, IMCO, be 
established to consider all maritime problems.”* 
Advices from the Department of State indicate 
that the 21 ratifications necessary for this or- 
ganization to come into being have now been 
received and that the organization is now a 
reality. Itis a specialized agency related to the 
United Nations in conformity with the pertinent 
provisions of the Charter of the United Nations. 
It is now apparent that instead of the proposed 
ad hoc conference, the problems in this field will 
be considered by a formal meeting of the Inter- 
governmental Maritime Consultative Organiza- 
tion Assembly in 1960. It is considered that 
this will have no practical effect on the scope 
of the proposed conference, but merely will give 
it a continuing organization under which to 
operate. 

Recognizing that the Navy was vitally inter- 
ested in this field, the Judge Advocate General, 
in the fall of 1957, proposed the establishment 
within the Navy Department of an Inter-bureau 
Committee on the International Rules of the 
Road and related maritime matters. As a re- 
sult, OPNAVINST. 5420.24 was promulgated 
on 24 January 1958. Pursuant thereto, the 
Committee was formally established. Chair- 
manship was assigned to the Director of the Sur- 
face Type Warfare Division of the Office of the 
Chief of Naval Operations. Committee mem- 
bers were designated from the Fleet Operations 
Division and the Hydrographic Office of the 
Office of the Chief of Naval Operations, the Ad- 
miralty and International Law Divisions of the 
Office of the Judge Advocate General, the Mili- 
tary Sea Transportation Service, and the 
Bureau of Ships. 

In order to make maximum use of the Navy’s 
vast storehouse of experience in the seagoing 
use of the rules, the Committee was assigned the 





15. See House Report 1179, 85th Cong., Ist Session, Safety of Life 
at Sea wherein the following recommendation is made: “1. That 
the State Department take immediate steps to initiate a Conven- 
tion for Safety of Life at Sea to the end that the lessons learned 
from the Stockholm-Andrea Doria disaster be made effective at the 
earliest possible date.” 

16. For the report of the President of the United States on the 1949 
Convention on the Intergovernmental Maritime Consultative 
Organization, see Executive L, 80th Congress, 2d Session. 
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task of soliciting comments and recommenda- 
tions with respect to them. In addition, the 
Committee was charged with the responsibility 
of establishing liaison with other maritime agen- 
cies, both governmental and civilian, for the 
purpose of determining the contemplated rec- 
ommendations and comments of these agencies. 
Thus, it is anticipated that the Committee will 
be able to prepare a Navy position on all pro- 
posals prior to any conferences. In addition, 
the Committee will be required to recommend 
delegates from within the naval service to at- 
tend conferences, both national and interna- 
tional. 

The first Committee meeting in February of 
1958, resulted in several preliminary steps di- 
rected toward accomplishment of assigned tasks. 
Included is OPNAV NOTE 5710 of 3 March 
1958, which has as its purpose the solicitation of 
recommendations and comments on the rules 
from all ships and stations. For the first time, 
the sea-going Navy man will have an opportu- 
nity not only to express his views on the rules of 
the road, but also to make constructive sugges- 
tions for improving them. 

Developments since the adoption of the 1948 
rules make it apparent that there are several 
major problems which undoubtedly will be con- 
sidered in 1960. Perhaps the foremost of these 
is the question of modification of the rules to 
cover the use of radar. Court decisions on the 
application of radar as a device for navigation,” 
as well as brief mention of radar and its use in 
navigation in the 1948 Convention report, indi- 
cate that there are many views as to the extent 
radar should be dealt with in the rules. These 
views vary from an extension of the rules to 
permit free reliance on radar with its reckless 
implications to the moderate “no effect” posi- 
tion expressed in 1948.%* It is submitted that 
the 1960 Conference will have to recognize for- 





17. For discussion of Radar and the Rules see: Radar and Good Sea- 
manship by LT Julius E. Fuch, USN, Feb. 1958 JAG Journal; 
The Use of Radar as a Legal Duty by CAPT Richard J. Hogan, 
USN, Sept. 1948 JAG Journal, Some Legal Aspects of Radar 
Conning by CDR H. W. Biesmeir, USN and LCDR R. A. Bergs, 
USN, Dec. 1953, JAG Journal, The Legal Effect of Radar in 
Marine Collisions by Nichols J. Healy, 3d Jan. 1957, JAG 
Journal. 

18. See Note 12, supra. 


‘operations at sea. 


mally in the rules, at the very least, the existence 


. of radar and its capabilities as an instrument 


of navigation. The pace of progress requires 
such recognition. 

A second problem, and one peculiar to the 
Navy, involves the status of naval formations, 
including the high speed carrier task force and 
ships replenishing at sea. Several instances 
have arisen wherein a formation of Navy ships 
was breached by a merchant vessel. One of 
these has resulted in extensive litigation.” The 
present rules are silent as to the position and 
rights of encumbered naval vessels in this situ- 
ation. It is hoped that some progress towards 
defining the status of naval vessels under these 
conditions will be made at the coming confer- 
ence. 

A third, and perhaps most pressing, problem 
facing the maritime society today lies in the 
coming field of atomic propulsion. With nu- 
clear submarines already in operation, and nu- 
clear-propelled Navy and merchant vessels *° in 
the planning stages, added emphasis must be 
placed on the potential hazards inherent in op- 
erations of these ships. It is therefore prob- 
able that the 1960 Conference will concern 
itself with special standards and safety meas- 
ures for nuclear-powered ships. 

These are but a few of the problems that are 
facing the maritime world today. It is patent 
that these must be solved in order to reduce the 
staggering costs to life and property that today 
are the consequence of imprudent and reckless 
It is hoped that the Inter- 
national Rules of the Road Committee will in- 
sure continued United States Navy participa- 
tion in this vital field and that through their 
efforts substantial progress may be made to- 
ward improving the present rules. 

Perhaps, in the not too distant future, the 
rules will be so drafted that, properly followed, 
there will be a realization of the collision-free 
Utopia so long sought by the mariner. 





19. Ruch kin-Washi gt 
Denied 78 Sup Ct. 21. 

20. A Maritime Administration, U. S. Department of Commerce Press 
Release of Monday, March 17, 1958, indicates that the keel of the 
NS Savannah will be laid on Maritime Day, May 27, 1958, at the 
New York Shipbuilding Corporation, Camden, N. J. 


» 141 F. Supp. 97 241 F 2d 819, Cert. 
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RECENT JAG OPINIONS -« 


HARD LABOR WITHOUT CONFINEMENT—Running of sentence 
during period of hospitalization of accused. 


@ “‘* * * [An] opinion was requested concerning the 
interruption of the running of a sentence of hard labor 
-without confinement during a period of hospitalization 
wf an accused. 

“<* * * Paragraph 97c, MCM, 1951, provides for in- 
terruptions in the execution of certain sentences, includ- 
ing hard labor without confinement, in the case of un- 
‘authorized absentees, persons convicted by civil authori- 
tties and certain other situations. Hospitalization is not 
mentioned therein. The wording of paragraph 97c 
clearly shows that the exceptions set forth therein to the 
general rule that sentences run continuously are not 
intended to be all-inclusive. 

“‘WINTHROP’S MILITARY LAW AND PRECEDENTS (2d ed., 
1920 Reprint) p. 426, in discussing confinement at hard 
labor, states, “Commencing as indicated, the term of the 
execution continues to run without regard to any inter- 
mediate periods during which the prisoner, though in 
military custody, may not be undergoing the specific 
confinement adjudged, . . . or during which he may be 
held in a hospital or his quarters under medical treat- 
ment.” CMO 3-1925, 6, held, “A sentence of confinement 
adjudged by summary court-martial runs continuously 
from date of first confinement so long as the prisoner 
remains under naval control, and any intermediate 
period spent in a hospital is to be counted as part of the 
time of confinement, and should a sentence of this char- 
acter terminate while the prisoner is a patient in a 
hospital such sentence shall be deemed to have been 
served.” 

“Hard labor without confinement is a lesser form of 
punishment than confinement at hard labor and no 
reason is perceived why it should be accorded a higher 
status than that of confinement at hard labor in the 
matter of interrupted sentences. 

“Tt should be pointed out that the foregoing discussion 
is devoted to sentences which have been ordered executed. 
While sentences should be ordered executed within a 
reasonable time limit (CMO 7-1935, 4), no legal require- 
ment exists concerning the immediate ordering into 
execution of a sentence of hard labor without confine- 
ment in the event an accused has been hospitalized at a 
time subsequent to trial but prior to the order of execu- 
tion. 

“The question posed in reference (a) is answered by 
stating that the hospitalization of an accused does not 
interrupt a sentence of hard labor without confinement 
which has been ordered executed.” JAG:322.2:fa of 
12 March 1958. 


JURISDICTION—of State courts in tort actions arising on property 
under the exclusive legislative jurisdiction of the United States. 


@ A request was made that a prior JAG opinion be re- 
considered. The opinion dealt with this question: 
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“*Where a state has ceded exclusive jurisdiction over 
land to the United States with a reservation of concur- 
rent jurisdiction in the state for the service of criminal 
and civil process, do the state courts have jurisdiction 
over a tort occurring on the land under the exclusive 
jurisdiction of the United States when both parties 
reside in quarters on such land?’ ” 

“After pointing out the general proposition that in- 
itial determination as to the judicial jurisdiction in a 
given case lies with the court whose jurisdiction has 
been invoked, * * * [the opinion in question] distin- 
guishes criminal process from civil. The opinion is ex- 
pressed that the criminal laws of a state cannot be 
offended by an act committed on land under the exclu- 
sive jurisdiction of the United States. In the matter 
of civil process the view was expressed that, in transi- 
tory actions, the tortfeasor may normally be sued in the 
courts of the state in which he is found regardless of 
where the cause of action arose. It was concluded that 
the reservation by a state of the right to serve civil 
process within an area, exclusive legislative jurisdiction 
of which was ceded to the United States, preserves in 
the ceding state the power to serve civil process issued 
by its courts even though the parties reside in the ceded 
area and the transaction occurred there. 

“It is to be emphasized at the outset that a discussion 
of the jurisdiction of the state courts in matters of this 
type is, to a great degree, of academic interest only. 
This for the reason that the forum for resolving such 
questions is the courts of the state involved; not com- 
manding officers. The plain language of section 0710, 
NS, MCM states that commanding officers will permit 
the service of state process except where the public in- 
terest would be seriously prejudiced thereby. This is 
so both as to service personnel and civilians. It is so 
even though the person served is beyond the jurisdiction 
of the court. No argument is necessary to support this 
salutary directive. It is founded on the fact that no- 
where in the Naval Establishment is there a forum em- 
powered to resolve these jurisdiction questions. Clearly 
such issués must be left to the courts. 

“The basic jurisdiction over matters criminal ana 
civil reposed in the courts of the state prior to cession. 
The nature and amount of jurisdiction invested in the 
federal government must, therefore, be measured by the 
language of the act of cession. The state retains all 
jurisdiction which is not given the federal government, 
subject only to the principle that the exercise of the 
powers reserved may not interfere with the use of the 
land by the United States. Mater v. Holley, 200 F. 2d 
123; Ohio River Contract Co. v. Gordon, 244 US 68; 
Howard v. Commissioners, 344 US 624, 627. This re- 
sults in retention by the state of all jurisdiction not 
ceded which is not repugnant to the federal use of the 
land. Reservations of the right to serve civil and crim- 
inal process on the ceded land have been uniformly up- 
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held. The leading case is Fort Leavenworth RR Co. v. 
Lowe, 114 US 533. Courts generally accept the view 
that these reservations are designed to prevent the ceded 
areas from becoming sanctuaries for criminals. Viewed 
thus, no court denies the right of a state under such a 
reservation to serve criminal or civil process on the 
ceded area for crimes or transactions occurring outside 
that area. Nor is there difficulty with crimes com- 
mitted within the federal area. Since the state’s laws 
are not offended, state courts have no jurisdiction to try 
such criminal cases. However, there is much greater 
difficulty in cases involving transactions occurring in 
the ceded area which give rise to civil actions. 

“Reservations of the right to serve process should be 
honored where consistent with the federal use. In de- 
termining the controlling force of various state deci- 
sions, the language of each reservation must be exam- 
ined. Thus in Virginia it is significant that, prior to 
1940, reservations of the right to serve process excluded 
transactions occurring within the ceded area. In But- 
tery v. Robbins, 14 SE 2d 544, the cause of action arose 
in 1939. The reservation of the right to serve process 
applicable to this case was contained in a 1928 statute 
which applied to ‘rights acquired, obligations incurred 
or crime committed’ outside the ceded area. This same 
language was contained in the acceptance by the United 
States (see page 547 of the Buttery opinion). The de- 
cision notes this and comments that Virginia, appar- 
ently aware of the fact that something had been omitted, 
by a 1940 Act provided that Virginia courts shall have 
concurrent jurisdiction with United States courts of all 
civil causes of action arising on the ceded lands as if the 
cause of action had arisen outside the ceded area and 
within Virginia. At page 550, referring to the 1940 
Act, the court said, ‘It came too late and is in itself a 
legislative confession of casus omissus in the conditions 
of the transfer. Congress may grant Virginia the rights 
here asserted, but Virginia cannot demand it.’ It is im- 
portant in decisions involving transactions occurring in 
Kansas to note that its reservation was similar to that 
of Virginia. 

“The importance of the language of the reservation of 
rights by states was pointed up in People v. Hammond, 
1 Ill. 2d 65, 115 NE 2d 331, 333. Hammond was tried for 
breaking and entering the Internal Revenue Office. He 
contended that no Illinois offense had been pleaded. In 
commenting on the failure of the defendant to establish 
that the United States had the exclusive right to prose- 
cute this offense, the court said that the question of the 
exclusive jurisdiction in the United States to prosecute 
crimes there committed ‘depends upon the authority 
under which the United States acquired jurisdiction over 
the property, and the extent to which Illinois has ceded 
or retained jurisdiction over the property for the enforce- 
ment of its criminal laws. It cannot be said that just 
because an offense was committed upon property of the 
United States that the courts of the state have thereby 
lost all jurisdiction over the offense.’ 

“Unlike Virginia and Kansas, Illinois did not limit its 
reserved powers to serve process. Instead the right was 
reserved to serve all civil and criminal process which 
might issue under the laws and authority of the state, 


as if the jurisdiction had not been ceded, except as to 
property of the United States. Ch. 143, sections 14 and 
27, Smith-Hurd Illinois Statutes Annotated. The same 
language was contained in a cession of land in Lake 
County under section 14 and in Champaign County in 
1955 under section 28 (d). See also section 26 (c). 

“Since state courts had basic jurisdiction at the time 
of the cession they did not lose it by cession where the 
state reserved it and where the exercise of the powers 
reserved does not interfere with the use of the land by 
the United States. Mater v. Holley, 200 F. 2d 123, Ohio 
River Contract Co. v. Gordon, 244 US 68, Howard v. 
Commissioners, 344 US 624, 627. No case has been 
found holding that the exercise of civil jurisdiction by 
state courts for transactions occurring within the ceded 
area interferes with the federal use of the area. 

“It is pertinent to note that in 1937 there came an 
upset in the prevailing view that exclusive jurisdiction 
automatically vested in the federal government upon 
acquisition of territory from a state by consent of its 
legislature. James v. Dravo Contracting Co., 302 US 
134 and Silas Mason Co. v. Tax Commissioner of Wash- 
ington, 302 US 186 marked this change. The former 
upheld the state’s reservation of concurrent jurisdiction 
and, on that basis, allowed enforcement of a state tax. 
The court said, ‘The possible importance of reserving to 
the state jurisdiction for local purposes which involve no 
interference with the performance of governmental 
functions is becoming more and more clear as the activi- 
ties of the government expand and large areas within 
the state are acquired.’ For a discussion see 12 Geo. 
Washington Law Review 80. 

“It seems clear, therefore, that the language of this 
reservation must be considered meaningful and be given 
full force and effect since it is not repugnant in civil 
transactions, at least, to the federal use of the land. 
Indeed this is recognized in the Report of the Interde- 
partmental Committee for the Study of Jurisdiction 
Over Federal Areas Within the States. The statement 
on page 166 of Part II thereof that state authority to 
serve process in exclusive federal jurisdiction areas is 
limited to process relating to activities occurring outside 
of the areas is qualified by the succeeding comment 
‘although a number of States now reserve broader au- 
thority relating to service of process.’ 

“Applying the foregoing to the instant matter, it is 
my view that basic jurisdiction of transitory civil actions 
arising in the ceded area was effectively retained by the 
Illinois reservation at the time of the cession. Undoubt- 
edly the appropriate Federal District Court also had 
jurisdiction of this cause of action since it exceeded the 
jurisdictional amount. It is true that the substantive 
law applicable to this case is the Illinois law which was 
in existence at the time of the cession. This became 
Federal law at the time of the acceptance by the United 
States of the ceded land. Steele v. Halligan, 229 F. 1011, 
1018. But this is not to say that state courts may not 
apply federal law. State courts have concurrent original 
jurisdiction with federal courts to determine causes of 
action at law and in equity arising under the Constitu- 
tion or laws of the United States or involving rights 
dependent thereon. Ex Parte Martin, 180 F. 209; 
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Cohens v. State of Virginia, 19 US 264; Christner v. 
Poudre Val. Coop Assn, 235 F. 2d 946. See also Mid- 
Continent Pipe Line Co. v. Hargrave, 129 F. 2d 655, and 
Adams v. Londeree, 88 SE 2d 127. As to venue, the 
paragraph of Ch. 110, Sec. 5, Smith-Hurd Statutes 
Annotated not quoted in the enclosure to reference (a) 
permits commencement of an action in any county if all 
defendants are non-residents. 

“The foregoing views were well-stated in Goldberger 
Construction Corp. v. Rappoli Co., 6 N. Y. Supp 2d 472, 
affirmed 7 N. Y. Supp 2d 571. A contractor building 
an armory at West Point was sued in a New York court 
to recover a sum of money. Service was made on land 
ceded to the federal government. In upholding the 
jurisdiction of the New York court it was said: ‘The 
contention that the court has no jurisdiction over the 
territory where the service was made is lacking in con- 
viction. It was by a New York Act that the land was 
ceded. In doing so a clear reservation of the right to 
serve process, civil and criminal, was made. As this 
action to recover money in no wise concerns any prop- 
erty of the United States, by means of the reservation 
this court has jurisdiction of the action and the nature 
of the action cannot be said to be exclusively within the 
jurisdiction of the federal courts.’ 


“After careful consideration of the matter the Judge 
Advocate General remains of the opinion that the Illi- 
nois court had basic jurisdiction of the cause of action 
in Forrest v. Simpkins and that the service of process 
on the defendant upon the ceded area was clearly within 
the reserved powers, there being nothing inconsistent 
therein with the use of the ceded land by the federal 
government. It is pertinent to note in connection with 
this conclusion that, in each of the cases cited * * * 
the issues of basic jurisdiction and the validity of serv- 
ice were decided by the courts involved. 

“Notwithstanding the views expressed above, or the 
correctness thereof, it is worthy of repetition to empha- 
size that, in matters of this type, adherence to the re- 
quirements of Section 0710, NS, MCM is of considerable 
importance. This will result in commanding officers 
permitting the service of the process of state courts ex- 
cept where serious prejudice to the public interest would 
result. Thus will be preserved to the parties to the 
action the right to have the issue of basic jurisdiction 
and the validity of the service of process adjudicated by 
the only forum available. This forum is the court and 
not the Navy Department, its components or command- 
ing officers.” JAG:131.1:pjh of 3 Mar 1958. 





NAVAL RESERVE LAW PROGRAM 


TRAINING DUTY 


Reserve officers who postpone active duty for training 
until the fourth quarter often find to their chagrin that 
the old adage about “the early bird who gets the worm” 
is as true today as it ever was. In past years, the 
fourth quarter of the Fiscal Year has invariably been 
one of feast or famine and the seers of the crystal-ball 
set have invariably found themselves on the wrong end 
of the totempole as comptrollers and fiscal officers deter- 
mined which it would be. For those Reserve officer- 
lawyers who looked forward to training duty with pay 
in the fourth quarter this year, Fiscal 1958 will go down 
in history as a year of famine. 

A BUPERS speedletter released on 28 March 1958, ad- 
dressed to all Commandants, has cancelled all active 
training duty with pay for the fourth quarter for all 
reserve personnel not in a pay status. This restriction 
applies to all types of training with the exception of 
three specialized courses. Funds for active training 
duty with pay may become available prior to the end of 
the current fiscal year but, for the present at least, no 
information is available to justify optimism. Reserve 
lawyers who need additional retirement points to fill the 
requirement for a satisfactory Federal year are urged 
to take active duty training without pay; funds are 
available to cover travel and subsistence costs. Officers 
who are unable to take two-weeks training duty in a 
non-pay status are urged to apply for appropriate duty 
to earn retirement points to meet the satisfactory 
Federal year requirement. Again, early action is 
recommended. 

As a result of the restriction placed upon the expen- 
diture of funds for active training duty with pay, the 
East Coast Law Seminar scheduled for June 1958 at 
Great Lakes, Illinois, (See April 1958 JAG Journal p. 
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16), has been postponed. The Law Seminar at Great 
Lakes is now scheduled to convene in September 1958. 
Rescheduling of the East Coast Law Seminar provides 
an additional opportunity to Reserve lawyers to take 
training duty early in the new Fiscal Year, at a time 
when adequate training funds are available. 


DON’T FILE IT—COMPLY! 


Periodically it is considered of sufficient importance 
to remind Reserve officer-lawyers of some of the gen- 
erally least thought of ways in which one could find 
himself discharged from Reserve status wondering how 
such action could possibly be warranted. 

Paragraph 7 of enclosure (1) to BuPers Instruction 
1821.1A states in part, “. . . The Naval Reserve Officer 
Disposition Board is appointed and convened by the 
Chief of Naval Personnel to make findings and recom- 
mendations pertaining to retention or discharge of offi- 
cers as required by the Armed Forces Reserve Act of 
1952, as amended. The board reviews the records of 
officers who fall into the following categories and deter- 
mines whether the discharge of the affected officer shall 
be recommended to the Secretary of the Navy: 

(6) Lack of interest as evidenced by: (1) failure to 
keep the naval district commandant advised as to cur- 
rent address, (2) failure to establish physical fitness 
when required and authorized, (3) failure to reply 
promptly to official correspondence and submit Annual 
Qualifications Questionnaire .. .” 

BuPers provides all Reserves with sufficient informa- 
tion far enough in advance to allow compliance with all 
individual requirements. Somehow however this in- 
formation has been, on frequent.occasions and much to 
the chagrin of the individual concerned, untimely found 
in the wrong file. As it was said long ago, “A word to 
the wise is sufficient’”’. 
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DESERTION? 


CDR DICK M. WHEAT, USN 


ESERTION is an offense peculiar to the 
military and is little understood by the 
civilian community, particularly in peace- 

time. In private industry an individual who 
“deserts” forfeits his job and the company gets 
another man to fill the vacancy. The employee 
receives little consideration from his employer 
and whether he intended to remain off the job 
for a short time or forever has little impact on 
his former boss. Generally, the fact that he 
was AWOL from his work concludes the case 
and this irresponsibility alone precludes further 
employment by the company. 

In the military, however, there is much ado 
when a member of the service goes home over 
the week-end but decides that conditions at 
home are such that he will have to delay his re- 
turn to his job. It must be remembered that 
military service is more than a job. In peace- 
time, men are trained for wartime conditions 
and if the peacetime job of becoming a sailor is 
not attended to with punctuality and with strict 
obedience to rules.and regulations, the lives of 
many can be endangered by one individual who 
happens to be absent from his place of duty at 
the crucial moment. 

A serviceman is expected to be on the job un- 
less he is on authorized leave. When he absents 
himself without leave for an extended period 
and is later apprehended a trial by general 
court-martial generally ensues. The absentee 
tells his story involving many unfortunate cir- 
cumstances which he says interrupted his inten- 
tion to return to duty—an intent which he never 
abandoned. The court must now decide 
whether he intended to stay away from his job 
permanently. His absence alone cannot be in- 
dicative of his intention. He took his uniform 
home and put his ID card in the dresser drawer. 
There they remained for months. He told the 
FBI agent that he was just waiting until things 
were better at home and then he was going to 
dress up in his uniform and get right down to 
the nearest naval station, present his ID card 
and say “now I am ready to go back to work. 
Please forgive me because things have been 
pretty tough at home during these last months”. 

The main issue at the absentee’s trial is 
whether he was a deserter in the eyes of the law 
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or whether he was merely an unauthorized ab- 
sentee. First, the prosecution must present 
competent evidence which, if unrebutted, will 
establish beyond reasonable doubt that the ac- 
cused did in fact intend to desert. His counsel 
will attempt to controvert this and pose issues 
for determination by the court. Then, after 
all the evidence is in, the law officer of the gen- 
eral court must instruct the court in accordance 
with the latest pronouncements of law. 

Several recent decisions by the Court of Mili- 
tary Appeals have considerably altered the for- 
mer concepts as to proper instructions on the 
offense of desertion and what proof is necessary 
to establish the commission of the offense. In 
U.S. v. Cothern 8 USCMA 158, 23 CMR 382, the 
court considered a case in which an accused was 
convicted of desertion for an unauthorized ab- 
sence of 17 days duration, terminated by appre- 
hension. The accused presented evidence of 
family difficulties and denied an intention to 
desert the naval service. 

In his instructions to the court the law officer, . 
in effect, advised that if the unauthorized ab- 
sence is much prolonged and there is no satis- 
factory explanation of it, the court can infer 
from that fact alone an intent to remain absent 
permanently. Further the law officer said the 
court must determine whether an absence of 17 
days is much prolonged under all the circum- 
stances of the case and whether it has been sat- 
isfactorily explained. Finally, the law officer 
stated that evidence of a much prolonged ab- 
sence or other circumstances must be introduced 
from which intent to desert can be inferred. 

The above instruction was based on that por- 
tion of paragraph 164 (a) MCM, 1951, which 
states: 

* * * “Tf the condition of absence without 

proper authority is much prolonged and there 

is no satisfactory explanation of it, the court 
will be justified in inferring from that alone 
an intent to remain absent permanently.” 

* * * 

The Court of Military Appeals held that the 
above provision of the Manual set forth an er- 
roneous principle of law as distinguished from 
a rule of evidence and that the law officer’s in- 
struction which was predicated on this provi- 
sion of the Manual was in error. 
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In its opinion, the Court considered that the 
law officer’s instruction, in effect, advised the 
court-martial members that if they found that 
the absence was much prolonged they would not 
have to consider the intent of the accused. The 
Court went on to say that while justifiable in- 
ferences are a proper subject in an instruction, 
the length of an absence is merely one fact from 
which “when considered with all the other evi- 
dence in the case, an intent to desert may be 
inferred”. The Court of Military Appeals 
reasoned that the instruction of the law officer 
in the Cothern case precluded the court-martial 
members from considering the accused’s intent. 

As a result of the Cothern decision, ALNAV 
28 was promulgated: 


“In the case of United States v. Cothern, 
decided 19 July 1957, the Court of Military 
Appeals has ruled that in desertion cases 
based upon an alleged absence with intent to 
remain away permanently, it is prejudicial 
error to instruct the court in accordance with 
paragraph 164A, MCM, 1951, that if the con- 
dition of absence without proper authority is 
much prolonged and there is no satisfactory 
explanation of it, the Court will be justified in 
inferring from the prolonged absence alone 
an intent to remain away permanently. 

“Accordingly, all such instructions will be 
discontinued immediately. As a result of the 
Cothern case, a desertion conviction cannot be 
sustained if the only repeat only evidence of 
the specific intent to desert is the period of 
absence, regardless of its length. In prefer- 
ring a charge of desertion and recommending 
trial thereon, it is therefore essential that 
there be some other evidence of an intent to 
desert. Article 10, UCMJ, applies to this 
situation and if this additional evidence of an 
intent to desert is not reasonably and speedily 
available, the accused should be tried for un- 
authorized absence only. 

“It is contemplated that compliance with 
the above directive will facilitate and expedite 
the administration of justice, enhance disci- 
pline and result in substantial savings to the 
Navy in manpower and money.” 


In the case of U. S. v. Soccio, 8 USCMA 477, 
24 CMR 287 the Court had before it a case where 
an accused was convicted of desertion on the 
basis of a four and one half years absence ter- 
minated by apprehension. The accused testi- 
fied that he went home on leave and, finding he 
lacked sufficient funds to return to duty, ob- 
tained civilian employment to earn the neces- 
sary money. Inthe course of events, his money 
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went to his unemployed father, he got married, 
and his bills mounted. After several miscar- 
riages, a child was born, and the accused de- 
layed his departure until conditions at home 
improved. He testified he always intended to 
return to duty. The law officer first advised 
the court-martial that in considering the issue 
of intent it could consider “along with other 
relevant evidence” that a purpose to return pro- 
vided a particular but uncertain event happens 
in the future is proof of an intent to remain 
away permanently. The United States Court 
of Military Appeals held that this portion of the 
instruction was erroneous since it implied that 
evidence of an intent to return on the happen- 
ing of a particular but uncertain event may 
(along with other evidence) be indicative of an 
intent to remain away permanently. The Court 
said that on the contrary this is evidence of a 
probable intent to return. Secondly, the Court 
held that the law officer further erred when he 
failed to advise the Court that the period of 
absence, regardless of duration, is but a single 
fact from which with other evidence an intent to 
desert may be inferred. 

The law officer had stated that in addition to 
determining whether an absence was much pro- 
longed, the Court must determine whether there 
was a satisfactory explanation for it. This, 
said the Court, was erroneous because it implied 
that an intent to remain away permanently 
might be inferred from a prolonged absence 
unless satisfactorily explained by the accused. 
In the eyes of the Court this amounted to shift- 
ing the burden of proof to the accused and im- 
posed on him the duty of establishing his inno- 
cence. 

Thus, the holdings in Cothern and Soccio 
completely and irrevocably blasted into oblivion 
that portion of Para. 164 (a) MCM, 1951, pre- 
viously quoted. In Cothern, the law officer 
erroneously advised the court that an intent to 
desert could be presumed on the basis of pro- 
longed absence to the exclusion of other evidence 
bearing on intent. In Soccio, the instruction 
failed to advise the court that the period of 
absence, regardless of duration, was but a single 
fact from which other evidence on intent to 
desert might be inferred. Furthermore, the 
Court condemned the instruction since it per- 
mitted the court-martial to presume an intent 
to desert from a long absence if the accused 
offered no satisfactory explanation for it. 

On 7 February 1958, the United States Court 
of Military Appeals decided the case of U. S. v. 
Rodgers, 8 USCMA 664, 25 CMR 168. The issue 
in that case was whether unauthorized absence 
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is always included in a charge of desertion and 
therefore in all cases must be instructed upon. 
The Court decided this question in the negative 
stating: “From the standpoint of instructions, 
a desertion charge is no different from any other 
charge”, and therefore, as a matter of law, the 
law officer need not instruct on the lesser in- 
cluded offense of unauthorized absence unless 
the elements of that offense are put in issue dur- 
ing a trial for desertion. Judge Latimer, con- 
curring in the result reached by the majority, 
stated that absence without leave must be con- 
sidered as an included offense to a desertion 
charge in all cases unless the accused judicially 
confesses to an intent to remain away perman- 
ently. He suggested that law officers should 
standardize their instructions by including in- 
structions on absence without leave in all de- 
sertion cases. This may be a sound suggestion. 

In U. S. v. Krause, 8 USCMA 746, 25 CMR 
250, an accused was charged with a desertion 
of 2 years and 14 days, terminated by appre- 
hension. In that case the United States Court 
of Military Appeals found sufficient evidence 
to sustain a finding of an intent to desert. 
This evidence consisted of three extracts of 
entries in the morning reports of the accused’s 
organizations. The first entry showed the date 
the unauthorized absence began. The second 
entry showed the accused had been dropped 
from the rolls as a deserter. The third re- 
corded the termination of the absence following 
the accused’s apprehension by the FBI. The 
Court said that the combination of a long ab- 
sence and apprehension was a sufficient predi- 
cate for a finding of an intent to remain away 
permanently. The opinion further stated that 
official record entries showing the circumstances 
of the absence and the termination by appre- 
hension were sufficient to support a finding of 
the requisite intent to desert. The Krause case, 
however, did not turn on this point. The Court 
found the legal officer’s instruction was prejudi- 
cial since it contained a Soccio type error where- 
in the law officer instructed that intent may be 
inferred from prolonged absence which is not 
satisfactorily explained. 

The impact of the recent Court of Military 
Appeals decisions and ALNAV 28 on the number 
of offenders who have been finally convicted of 
desertion since their pronouncement has been 
considerable. The Corrective Services Division 


of the Bureau of Naval Personnel has revealed 


’ some interesting statistics in this regard. 



































DESERTERS 
Number| Median | 
Month Com- Sentence | High Low 
mitted In Months | 
July. Sal 45 15.5 36 | 4 
Aug ' 33 18.3) 24| 5 
Sept _ 35 12.8 | 34 | 6 
Oct. 28 12.4 | 36 6 
Nov : 13 | Not Avail | 30 | 6 
Dec. ae 11 | Not Avail | 45 | 5 
| | | 
First Half 1957 | | 
(Monthly Average) | 49 18.0 72: | 4 
| | wes 
UNAUTHORIZED ABSENTEES 
Number} Median 
Month Com- Sentence | High | Low 
mitted | In Months 
SC 6.0| 24 2 
Aug. i. 5.8| 36| 2 
Sept a aa 5.9} 18 4 
Oct_ poe 603 5.6 18 1 
Nov. ral 527 5.6 24 2 
Dec. FOE 489 5.8% 24 1 
First Half 1957 | 
(Monthly Average) _| 486 6.3 25 1 














This table indicates that during the first half 
of 1957 an average of 49 deserters per month 
were committed to Retraining Commands. This 
average was reduced to 12 per month during the 
months of November and December 1957. 

The Court of Military Appeals has made it 
abundantly clear that a charge of desertion is 
a serious accusation and that before an absence 
offender can be stigmatized with a conviction 
of this offense, admissible evidence other than 
a prolonged absence must be offered by the 
Government to prove the requisite intent to re- 
main away permanently. 

If such evidence is not available, ALNAV 28 
applies and a charge of desertion should not be 
preferred. 
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LEGAL ASSISTANCE NOTES 


LCDR NATHAN COLE, JR., USNR 
CAVEAT EMPTOR 


This well known Latin phrase means, liberally trans- 
lated, “let the buyer beware”. It summarizes the rule 
that the purchaser of an article must examine, judge, 
and test it for himself to discover any obvious defects 
or imperfections. Although of ancient origin, it is prob- 
ably more pertinent at the present time than ever before. 
The buyer must beware now not only of the crack in the 
bottom of the iron pot or the limp in the “left-hind leg” 
of the gray mule, but also of the frequently overwhelm- 
ing tactics of the super-salesman. This article is not 
intended to intimate that aggressive salesmanship is un- 
ethical or that imaginative and eye-catching advertising 
is illegal. The constant stream of persons into the Legal 
Assistance Office, who have bought things they could not 
afford—in many cases things they did not even want— 
or who are saddled with a contract for hundreds of 
dollars more than they expected is, however, indicative 
that there is something wrong. 

In all fairness, it must be realized that salesmen (and 
saleswomen) are human. They must exist and provide 
for their families. Their income many times depends 
on their volume of sales. On the other hand, an exami- 
nation of the files of any Legal Aid Organization, Better 
Business Bureau, or Legal Assistance Office will gen- 
erally show that there is at least a small segment of our 
population which exploits and flourishes on the weak- 
ness, inexperience, and vanity of a much larger segment 
of our population. 

This is done in many ways. 
more common. 

(1) Tricky advertising—(usually not actually ille- 
gal). This may take the form of misleading 
wording such as “Twenty Dollar Value—sale 
priced at Ten Dollars.” Notice that the original 
PRICE is not mentioned. There may be a large 
“catch line” with a very small asterisk at the end. 
This asterisk refers to some even smaller type on 
another part of the page which explains the 
“catch line” but which most people never find. 
There may also be a tremendous “Going Out of 
Business” or “Fire Sale” with “slashed prices.” 
Some places have been known to “Go Out of Busi- 
ness” every month for years. 

The fast-talking, door-to-door man. 
This person seems to inhabit residential sections— 
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more often than not, development or apartment 
areas—and again more often than not, during the 
day when the husband is at work. He talks so 
fast and has so many answers that many an 
inexperienced person finds that he has signed a 
contract for several hundred dollars worth of 
merchandise before he knows what has hit him. 
It is obviously no concern of this salesman whether 
or not the person is financially able to pay for 
the goods. 

The “dollar down—dollar a week” deal. 

A rosy picture is painted of how you can have the 
merchandise while you are paying for it—and 
the down payment is so small. What is usually 
pushed to the background is that the “dollar a 
week” will go on for long after the actual price 
of the merchandise has been paid. 

The “buddy” approach. 

This is particularly insidious because this fellow 
has the knack of making you think he’s your long 
lost friend. He promises anything and every- 
thing and tells you he’s losing money, but he 
doesn’t care because he’s making a friend. He 
doesn’t lose money and most of the time his 
promises don’t turn out the way you understood 
them. When something goes wrong you usually 
find that the friend has suddenly become a 
stranger—if you can find him at all. 

These are commonplace. The only moral to this story 
is that you should be cautious and thoughtful when you 
buy. You know what you want and what you can afford 
to buy. Exercise your own good judgment. Read ad- 
vertisements carefully. Deal with firms of established 
good reputation. Insure the identification of your sales- 
person. Consider the long range aspects of an install- 
ment purchase—not just the down payment or the 
monthly payment. Cultivate sales resistance. Above 
all, NEVER SIGN A BLANK CONTRACT. Generally speaking, 
the seller is much more anxious to sell than you are to 
buy. If you are given a “high pressure” pitch, tell the 
person you will think it over and get in touch with him 
later. Then go home and think it over. If he says the 
deal can’t wait, then the chances are you are better off 
not making it, unless you are absolutely sure of what 
you’re doing. A parable by George Herbert pretty well 
sums up the situation: “The buyer needs a hundred 
eyes, the seller not one.” 


(3) 


(4) 





Bulletin Board . . . . (Continued from page 2) 


CAPT Armand D. Whiteman, USN, from NWC, NPT 
to DLO, COM 6. 


LTJG Richard L. Wilkins, USNR, from USS YOSEM- 
ITE (AD-19) to NAVSTA, Norfolk. 

CAPT Sanford B. D. Wood, USN, from DLO, COM 4 
to 12th ND. 
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THE SHIPBOARD LEGAL OFFICER 


LT (jg) HUNTER M. GHOLSON, USNR 


In his article “Expediting the Paper Work for 
Courts-Martial” (April 1958 JAG Journal, p. 3), LT 
A. R. Maier, Jr., "passed on” procedures developed 
at his command and his recommendations for 
expediting the paper work for courts-martial at a 
receiving station. 

Here, LT(jg) Gholson “passes on” information 
based on his experience as legal officer of an 
operating ship and his recommendations for the 
“shipboard legal officer.” 

These are examples of individual initiative and 
effort which will help to insure the success of 
OPERATION TAPECUT. 





INCE THE ENACTMENT of the Uniform 
Code of Military Justice, much has been 
written in interpretation and critique of it, 

but there remains a need for additional informa- 
tion to implement its administration in the 
operating forces of the Navy. This article con- 
tains observations and suggestions based on my 
recent experience as legal officer on board an 
aircraft carrier. It is hoped that it will be of 
value to an officer reporting to a ship as “legal 
officer.” ; 

It must be stated at the outset that a billet of 
this type varies from one on a major combatant 
ship where there may be a full-time legal officer 
to one on the ship where “legal officer” is one of 
several collateral duties assigned a junior officer. 
The system of administration of justice de- 
scribed here will therefore require adaptation to 
meet the needs of the individual command. 

An outline of duties of a shipboard legal offi- 
cer may be found in the Type Commanders’ in- 
structions. An example is AirLant/AirPac CV 
Ship Instruction 5400.1. These outlines are not 
exhaustive and allow for considerable variation 
among commands. The basic function of the 
legal officer is stated by one such instruction as 
follows: 

“The legal officer functions as an advisor and 
staff assistant to the commanding officer and 
the executive officer concerning the interpreta- 
tion and application of the Uniform Code of 
Military Justice, the Manual for Courts-Martial 
and other sources of military law, for the main- 
tenance of discipline and the administration of 
justice aboard this vessel.” + 

A system must be devised to accomplish this 
function. 





1. AirLant/AirPac CV Ship Instruction 5400.1 of 1 April 1955, 
paragraph 1226. 


All disciplinary action should originate with 
a “report slip”, on which is written the name, 
rate, service number and division of the accused 
offender, a brief description of the offense, the 
signature of the accuser, and the names of any 
witnesses. It is also quite common to have a 
statement thereon, to be signed by the accused, 
indicating that he knows that he has been placed 
on report. An effort should be made to acquaint 
all hands with the proper method of making out 
such a report to insure that an adequate de- 
scription of the offense is contained thereon. It 
is not, however, advisable to attempt to make 
this report a formal statement of charges alleg- 
ing a violation of a stated article of the Uniform 
Code of Military Justice. 

A log of report slips should be kept. Prob- 
ably this can best be done by the chief master- 
at-arms to whom the slips are turned in by the 
accuser. The master-at-arms gives each report 
a number, logs the information concerning the 
offense, and forwards the slip to the legal offi- 
cer. The mast yeoman then obtains the service 
record of the accused and uses it to prepare a 
mast information card, containing the name, 
rate, age, years of service, marital status, and 
GCT of the accused. The form I would suggest 
lists on one side each previous commanding 
officer’s nonjudicial punishment or court-mar- 
tial (taken from page 13 and page 6 entries. of 
the service record) and on the reverse side each 
previously reported offense at the present com- 
mand and its disposition. 

The next step in the process is to inform the 
accused’s division officer and to obtain from 
him'some comment or recommendation concern- 
ing the report and the accused. Two methods 
to be considered are: (1) Have a comment sheet 
sent to the division officer containing informa- 
tion concerning the report and a space for his 
comments, this sheet to be returned to the legal 
officer within twenty-four hours and attached 
to the report slip for use at mast; or (2) have 
the mast yeoman inform the division officer 
concerned as soon as the report is received so 
that he may investigate the matter and be pre- 
pared to make a recommendation of his own 
when the case comes to a hearing. 

It is axiomatic that the executive officer can- 
not legally hold “mast.” It is certainly imprac- 
tical, however, to have each report slip referred 
to the commanding officer. Therefore, it is de- 
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sirable to bring the accused, his division officer, 
and witnesses before the executive officer for a 
“preliminary hearing.” Here the executive offi- 
cer can listen to the facts of the case and receive 
the recommendation of the accused’s division 
officer. Hecan refer the case to the commanding 
officer, dismiss it (if the churges are of no 
merit), orally admonish or warn the accused 
(if appropriate), or turn the matter over to the 
division officer. Thus, the preliminary hearing 
is a “screening” stop, prior to referral of a case 
to mast. The “mast information card” is of 
considerable help to the executive officer in as- 
sessing the man’s conduct record and in making 
this initial determination. 

The legal officer should attend this hearing 
because the information derived will enable him 
to supervise the technical preparation of charges 
and to formulate a recommendation for the 
commanding officer if required.® 

In some cases it may be necessary to submit 
the report to an investigating officer prior to 
“mast.” There will be reports based on fights 
or other incidents about which there are so many 
confused and conflicting statements that only an 
investigation can adduce the facts. The report 
cof the investigation should include the formal 
charges and specifications if a court-martial is 
recommended. 

For offenses referred to the commanding offi- 
cer without an investigation, the legal officer 
should insure that the charge sheet is prepared 
prior to mast. 

Before “mast,” a conference should be held so 
that the commanding officer can examine the 
charges, the accused’s service record and the 
mast information card and receive the recom- 
mendations of the executive officer, legal officer, 
and chaplain. If this is done, the captain can 
conduct a more effective and efficient mast. 

Following the imposition of nonjudicial pun- 
ishment by the commanding officer, entries are 
made in the Unit Punishment Book, and the mast 
yeoman prepares a memorandum listing the 
cases heard and their disposition. He furnishes 
a copy to the commanding officer, the executive 
officer, the officer of the deck (for the ship’s 
log), and other appropriate officers. Although 
it is usual for service record entries to be made 
only by the personnel officer, it is submitted that 
it is most practical for the mast yeoman to pre- 
pare, and the legal officer to initial, all entries 





2. By this it is not meant to imply that a division officer may 
legally restrict or otherwise punish his personnel, but rather that 
he may consider their conduct in deciding whether or not to grant 
special liberty, early liberty, or other special requests. 

. AirLant/AirPac CV Ship Instruction 5400.1 of 1 April 1955, 
paragraph 1227. 
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pertaining to disciplinary action. Page 13 en- 
tries are prepared and immediately entered 
following the imposition of nonjudicial punish- 
ment.‘ This practice may be properly extended 
to include the later entries concerning courts- 
martial, time not served, and pay adjustments, 
as well as the preparation and distribution of 
appropriate DD forms for reporting absentees 
and deserters. 

Cases requiring a court-martial should be re- 
ferred by action of the commanding officer to a 
previously appointed court-martial, either spe- 
cial or summary, as appropriate. It is common 
carrier practice to appoint most of the ship’s 
company officers of the rank of lieutenant as 
summary courts, rotating the cases among 
them, and to have two special courts-martial. 

The president of each special court should be 
the most senior officer available who is well- 
versed in the procedures and provisions of the 
UCMJ and the Manual for Courts-Martial. He 
should be supplemented by another such senior 
officer (if possible) in case the president is 
forced to withdraw from the court as the result 
of a challenge. Many otherwise effective courts- 
martial have been been reduced to confusion 
and uselessness by a challenge of the regular 
president and the substitution of a second senior 
officer, wholly unfamiliar with the Code and the 
Manual. Any trial guide, without experience, 
is small protection against fatal error. 

Equally important in this regard is the ap- 
pointment of trained and competent trial and 
defense counsel. It is strongly recommended 
that each command send available officers to the 
U.S. Navy School (Naval Justice) so that these 
officers may be available to serve as a core of the 
membership of courts-martial. It is important 
that the members and non-lawyer counsel re- 
ceive regular instructions in the proper proce- 
dures for conducting courts-martial. Every 
effort should be made to keep them, especially 
the president and counsel, abreast of all recent 
developments in military law. This can best be 
done by the legal officer. 

The summary court officer should be provided 
with a mimeographed set of instructions to fa- 
miliarize him with his duties and the proper 
procedure, a copy of the Manual and Naval Sup- 
plement, a trial guide, and mimeographed 
blanks for the reporting of convening, adjourn- 
ment, and sentences to the commanding officer, 
officer of the deck, ete. The legal officer should 





4. Certain types of offenses and action will require additional service 
record entries when nonjudicial punishment is awarded. Any 
unauthorized absence requires an appropriate entry on pages 7, 
8, and 9 and reduction in rate requires an entry on page 4. 
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provide the summary court officer with a re- 
porter, if necessary, and with clerical assistance 
in the preparation of a Summary of Evidence in 
cases involving a “not guilty” plea. Regular 
instruction for Summary Court Officers in pro- 
cedures for conducting summary courts should 
be conducted by the legal officer. 

For special courts-martial, it is imperative 
that a trial guide, such as the one contained in 
Appendix 8 of the MCM, be furnished to the 
president and counsel along with convening and 
adjourning memoranda. The use of a compe- 
tent court reporter is essential to an errorless 
record. At least one yeoman from each com- 
mand should be sent to the Naval Justice School 
for instruction in duties as a court reporter, as 
well as instruction in other legal work. 

After trial of a case by special court-martial, 
the legal officer should assist the trial counsel 
in the preparation of the record of trial and 
examine it for error. It should then be for- 
warded to the commanding officer, via the ex- 
ecutive officer, together with a cover memo- 
randum from the legal officer certifying that the 
record is procedurally correct and contains no 
reversible error, or citing such error and rec- 
ommending proper action by the commanding 
officer. 

Upon the action of the commanding officer 
(convening authority), the legal officer must 
prepare the Court-Martial Order.’ He should 
also supervise the preparation of the necessary 
service record entries. If the trial resulted in a 
conviction, an entry must be made on pages 6 
and 9 indicating a Court-Martial. If forfeiture 
is adjudged (and approved), this information 
is entered on a page 6. If the offense included 
an unauthorized absence, entry indicating such 
unexcused absence is entered on pages 7 and 8. 
If there was a reduction in rate, an entry to that 
effect is entered on page 4 of the Service Record. 
If the sentence approved by the convening au- 
thority includes confinement, the legal officer 
should be thoroughly familiar with the proper 
procedures to be followed for confinement of the 
accused. 

The record of trial, complete with the action 
of the convening authority, is then forwarded to 
the supervisory authority Upon receipt of ap- 
proval by the supervisory authority, the legal 
officer must then be sure that a proper service 
record entry is made on a page 6A. If confine- 
ment has been adjudged and approved by the 





5. In the event a punitive discharge has been approved, even if. 


suspended by the convening authority, no court-martial order will 
be prepared by the command. It is issued rather by the super- 
visory authority. 


_ supervisory authority, upon completion of that 


confinement an entry must be made on page 8 
of the accused’s service record and a notice of 
time not served sent to the personnel officer for 
entry in the Enlisted Daily Diary. In addition 
to this, if applicable to the command, a Military 
Pay Order (DD 114) is forwarded to the dis- 
bursing officer for forfeiture of sea and foreign 
duty pay for the inclusive dates of confinement. 

In cases involving a punitive discharge, the 
accused must be informed of the status of his 
case and his right to be represented by appellate 
defense counsel before a board of review. The 
necessary forms, furnished to the command by 
the Judge Advocate General must be completed, 
signed by the accused and returned. 

This completes the processing of an offense 
from report slip through trial and review. 
There are other service record entries which 
nray or may not have to be made outside the 
actual judicial process.°® 

Aside from the processing of reported of- 
fenses, the command’s legal officer must be 
familiar with the provisions of the Manual and 
the Naval Supplement concerning investiga- 
tions.’ He must be prepared to advise the com- 
manding officer when an investigation is re- 
quired, to draw proper appointing orders, and 
to assist the commanding officer in the prepara- 
tion of endorsements when the investigative 
reports are forwarded to higher command. 
Many times investigations are required in the 
eperating forces. Accidents such as man over- 
board, collisions, fires, flooding, grounding, and 
other marine disasters of a serious nature, in 
many instances involving personal injuries or 
death, all require formal Naval Supplement 
investigations. 

The legal officer’s other duties will include 
legal assistance work if he is a lawyer, legal 
assistance referral if he is not, voting and bene- 
fits advice, the dissemination of information 
concerning the Uniform Code of Military Justice 
and other laws, counseling personnel concerning 
indebtedness matters in accordance with SEC- 





6. When an unauthorized absence for a period exceeding twenty- 
four hours is reported, a page 13 entry must be made. Another 
page 12 entry is made when the absentee surrenders, is appre- 
hended or is declared a deserter. If he is declared a deserter, it 
is also necessary to make a page 12 entry. In the event of an 
absence exceeding three days, it is necessary to issue a DD 553 
form to the proper distribution list and make an entry showing 
such issue on page 13 of the service record. When the absentee 
surrenders or is apprehended, a NavPers 641 is issued at the 
place of apprehension and this is noted in the page 13 entry 
showing this return. 

7. MANUAL FOR COURTS-MARTIAL, UNITED STATES 1951, 
paragraph 34, page 44; 1955 NAVAL SUPPLEMENT TO THE 
MANUAL FOR COURTS-MARTIAL, UNITED STATES 1951, 
Chapters II, Il, IV, and V. 
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NAVINST 1620.2, and serving as a liaison with 
civilian law enforcement authorities. 

With regard to the last item, every legal offi- 
cer of a ship operating out of a port in the Con- 
tinental United States should become familiar 
with the local police and judicial authorities and 
procedures. It may seem a great time expen- 
diture, but the savings to the Navy in unauthor- 
ized absenteeism and time required to process 
punishment of such offenses makes this ex- 
tremely practical. The legal officer should see 
that some representative of the command is 
present in court whenever a member is brought 
to trial by civil authorities.® 

Another field in which the legal officer must 


8. In this connection, legal officers of ships operating outside the 
Continental United States should be thoroughly familiar with and 
follow SECNAVINST 5820.4 and JAGINST 5820.1A. 





be prepared to advise the commanding officer is 
in the matter of administrative discharges for 
reasons of unfitness, inaptitude, etc. A careful 
perusal of applicable sections of the BUPERS 
Manual is recommended.® 

There will be many other activities required 
of the legal officer of an operating command. 
In some instances, these will be covered by ap- 
plicable directives; *° in others, the legal officer 
must reason for himself. In all cases, he must 
do his best to give the “right answer.” It is 
hoped that this article will assist the shipboard 
legal officer in the performance of his duty. 


9. BUREAU OF NAVAL PERSONNEL MANUAL, paragraphs 
C-10310-C-10316. 

10. In the near future, a READY REFERENCE INDEX TO LEGAL 
AND QUASI-LEGAL REFERENCE MATERIAL will be dis- 
tributed to all naval activities by the Judge Advocate General. 
(Ed.) 








RECENT DECISIONS OF THE COMPTROLLER GENERAL 


SHIPMENT OF HOUSEHOLD GOODS—Revision of Joint Travel 
Regulations. 

@ Subsequent to CompGen. Decision B-134527 of 16 
January 1958 (May 1958 JAG Journal, p. 13), para- 
graph 8000-10 of the Joint Travel Regulations has 
been revised to read, in part, as follows, effective 1 
May 1958: 

“10. SHIPMENT OF HOUSEHOLD GOODS... 
When ordinary packing and crating methods will not 
suffice to protect household appliances from damage 
during shipment by any mode, such technical servicing 
by experienced mechanics as is necessary to prepare 
such appliances for safe transportation and to prepare 
them for use at destination is authorized. Servicing, 


Prepared by the Finance and Taxation Branch 
Office of the Judge Advocate General 


as used herein, does not include connecting or discon- 
necting household appliances.” 


MILITARY PERSONNEL—Expiration of enlistment—Making good 
time lost—Pay status 


@ An enlisted man who, after expiration of his normal 
enlistment and while being held to make good the time 
lost during the enlistment pursuant to 10 USC 629A, 
is confined under sentence of court-martial continues 
in a pay status while so confined, except to the extent 
that his pay may be forfeited by court-martial; how- 
ever, the time in confinement does not count to make 
good the time lost. CompGen. Decision B-—134539, 23 
January 1958. 





CMR DIGESTS 


The purpose of this column is to help you keep abreast of current 
trends in naval law. To accomplish this purpose, digests have 
been prepared from some of the most recent opinions of the 
United States Court of Military Appeals and boards of review. 
These digests do not necessarily include every point of law cov- 
ered by the original report or opinion. 

Matter appearing in this column is for informational purposes 
only and is not to be cited as CMR authority in judicial proceedings. 


ARTICLE 31 WARNING REQUIRED PRIOR TO REQUEST FOR PRO- 
DUCTION OF LIBERTY PASS WHERE ACCUSED SUSPECTED OF 
WRONGFUL POSSESSION OF AN UNAUTHORIZED PASS. 


@ During the early morning hours of November 15, 
1956, the accused was seen in the Air Police Operations 
Office by an air policeman. “The accused had apparently 
been apprehended at the main gate for a uniform viola- 
tion. The usual practice in such cases was to have the 
man’s Class ‘A’ pass ‘pulled.’ ” 

Sometime that evening, the air policeman, while on 
town patrol, observed the accused sitting at a table in a 
local night spot. “Although he was ‘not sure’ that the 


JAG JOURNAL 


16 


accused’s Class ‘A’ pass had been taken away, he strongly 
suspected that he did not have one. He waited until the 
accused left the club, and then approached him and asked 
to see the pass. The accused complied with the request 
and displayed an Armed Forces Liberty Pass DD Form 
345, bearing the name of one ‘John G. Hensley.’ This, 
of course, did not correspond with the accused’s identifi- 
cation card and he was taken into custody. 

“At trial, the defense counsel objected to the introduc- 
tion of the pass (Prosecution Exhibit 1) in evidence on 
the ground the air policeman had failed to advise the 
accused of his rights under Article 31 though he sus- 
pected him of having committed an offense. The objec- 
tion was overruled and the prosecution exhibit was ad- 
mitted in evidence.” 

The United States Court of Military Appeals granted 
review to consider the correctness of the law officer’s 
ruling in this matter. 

“The accused was charged inter alia with the offenses 
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of being drunk in a public place and wrongful possession 
of an unauthorized pass with intent to deceive, both 
offenses being in violation of Article 134, * * * 
{UCMJ]. The law officer granted the accused’s motion 
for a finding of not guilty as to the offense of being 
drunk in a public place but he was found guilty of 
wrongfully possessing an unauthorized pass with intent 
to deceive. 

After reaching the conclusion that “the record leaves 
little doubt but that the accused was a suspect within 
the meaning of Article 31, * * * [UCMJ],” the Court 
said: “the language of Article 31 * * * is clear and 
unequivocal. Section (b) provides that no person sub- 
ject to the Code shall interrogate or request any state- 
ment from ‘an accused or a person suspected of an 
offense’ without first advising him of his rights under 
the Article. Any statement obtained ‘in violation of 
this article’ is inadmissible in evidence. Section 31 (d) 
supra. While it is true that here there was no request 
that the accused make a statement, there was, however, 
a request that he produce identification. The distinc- 
tion between oral declarations and physical acts for the 
purpose of requiring a warning under the Article has 
been specifically rejected by the Court. * * * 

The Court went on to say: “We are not to be under- 
stood as holding that every routine or administrative 
check by an air policeman of a serviceman’s pass or 
identification card must first be preceded by an Article 
81 warning. However, when a reasonable suspicion 
exists, as in the instant case, that a pass violation is 
being committed, the suspect must be advised of his 
rights before an examination or surrender of his pass 
is requested. Under such circumstances the request to 
produce amounts to an interrogation and a reply either 
oral or by physical act constitutes a ‘statement’ within 
the purview of Article 31, * * *. Of course, while we 
recognized that a pass is a privilege this is not to say 
that incidents which grow out of the use of such pass 
are not entitled to the protection of Article 31. Cf. 
United States v. Johnson, 7 USCMA 488, 22 CMR 278. 
An excellent decision highlighting the distinction be- 
tween a routine pass check on the one hand and an order 
to produce a pass based on a suspicion that a pass vio- 
lation has occurred on the other, is the case of United 
States v. Meyers, 15 CMR 745. There, a gate guard, 
while conducting a routine pass check of airmen leaving 
the base, discovered the accused in possession of an un- 
authorized pass. No warning pursuant to Article 31 
of the Code * * * was given prior to a request that the 
accused produce his pass. Statements made by the ac- 
cused at the time were admitted in evidence. In affirm- 
ing the accused’s conviction of a wrongful possession of 
an unauthorized pass, the board held the accused’s 
statements were properly admitted into evidence. In 
its opinion, the board said: 


‘.. . We are convinced that a gate guard, when 
questioning an airman about his pass, in the routine 
manner shown here, is conducting neither a formal 
nor informal investigation of an offense as that term 
is used in paragraph 140a of the Manual. Were it 
otherwise, we would be faced with the prospect, ridic- 
ulous as it may seem, of finding service personnel 
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having to queue up at innumerable military check- 
points so that Article 31 may be read to them before 
being questioned concerning their authority to enter 
or leave the installation.’ 


“In holding that Article 31 (b) * * * did not apply 
under those circumstances, the board made it clear that 
it ‘by no means intend[ed] to imply that carte blanche 
should be given such air policemen as a class. Their 
questioning may well reach the level of an ‘investigation’ 
in a different factual setting, thus necessitating invoca- 
tion of the proscription contained in Article 31 (see 
ACM 6858, Murray, * * * [12 CMR 794]). The line of 
demarcation of course, cannot be drawn with mathe- 
matical precision and each case is necessarily governed 
by its own facts and circumstances.’ We believe the 
board’s holding in the Meyers case is correct and that the 
instant case represents the ‘different factual setting’ 
there contemplated. 

“We are not impressed by the Government’s argument 
that had the accused refused to produce the pass, he could 
have been searched and its presence discovered. This 
argument falls wide of the mark for the truth of the 
matter is that there was no lawful arrest present.” 

The decision of the board of review was reversed and 
the record returned to the Judge Advocate General of the 
Air Force for reference to a board of review for re- 
assessment of a sentence on the basis of the remaining 
approved finding of guilty. U. S. v. Nowling, 9 
USCMA 100, 25 CMR 362. 


INSTRUCTIONS ON MAXIMUM SENTENCE—tThe law officer of a 
general court-martial and the president of a special court-martial 
must advise the members in open court on the maximum permis- 
sible limits of punishment prior to deliberations on the sentence. 
@ It was to consider the extent of the law officer’s ac- 
tivities, both before and during trial, which prompted 
the United States Court of Military Appeals to grant 
review in this case. “Twoissues are presented. * * *, 
The second concerns his presence during the closed ses- 
sion of the court-martial while deliberating on the 
sentence. 

“Appellant’s final claim of error, which is based on 
the law officer’s participation in the closed session of 
the court while deliberating on the sentence, arose in the 
following manner. After the court announced its find- 
ings, trial counsel presented evidence of a previous con- 
viction and defense counsel argued for ‘a comparatively 
light sentence.’ The law officer offered no instruction 
on the maximum imposable sentence. The court closed 
to deliberate at 3:05 p. m. After having been out an 
undisclosed period of time, the law officer and reporter 
were called into the closed session. The record of trial 
indicates that the following conversation then took 
place: 

‘PRES: Some of the court members wanted to get 
your opinion or advice regards to rate reduction, I 
believe. 

‘* * * (MEMBER): First, I assume in the event 
of discharge, a DD or a BCD, the discharge is not 
executed until the expiration of the term of confine- 
ment, is that right? 

‘LO: That is the general rule. 

‘* * * (MEMBER): Now, in the event he is sen- 
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tenced to imprisonment for a term, do we have to as 
part of the sentence include in there reduction in rank, 
or will that take place automatically? 

‘LO: It does not take place automatically. I'll re- 
fer the court to Section 0111 of the Coast Guard Sup- 
plement. Actually, this information should be given 
in open courtroom, but since it’s a simple reference to 
the Supplement and it will resolve your doubts I feel 
there is no need to open the court. 

‘* * * (MEMBER): One other question. Is it 
proper to ask what his rate of pay will be in the lowest 
enlisted grade? 

‘LO: I refer you to the Army Pocket Part of the 
Manual on that. They have a pay scale on page 168. 

‘* * * (MEMBER): The lowest pay scale is pri- 
vate E-1, would that be the lowest in the Coast Guard, 
is that right? 

‘LO: That is correct. 

‘* * * (MEMBER): Don’t forget to take into con- 
sideration that he has some twelve years service. 

* * * (MEMBER): The maximum is four, after 
that he doesn’t draw any more. 
= © (MEMBER): What is he getting now? 

* * (MEMBER): $98.80. 

‘* * * (MEMBER): How much? 

* * (MEMBER): $98.80 for four years service, 
that’s all he gets. 

‘LO: If that answers your question, I think I had 
better excuse myself and leave. 

‘PRES: All right.’ 


* 


“The law officer and the reporter thereupon withdrew 
from the closed session, with the record again silent as 
to time. At 3:50 the court reopened and sentenced the 
accused to a bad-conduct discharge, forfeitures of $50.00 
per month for nine months, reduction to the grade of 
seaman recruit, and confinement at hard labor for nine 
months. Before reaching the question of the law officer’s 
participation during the closed session of the court, we 
deem it appropriate to first consider the effect of the law 
officer’s failure to instruct on the sentence.” 

In its discussion of the law officer’s participation in 
closed session the court said: “The guide for trial pro- 
cedure set forth in Appendix 8a of the Manual * * * 
provides that ‘the law officer may advise the court of the 
maximum punishment which may be imposed.’ Similar 
language may be found in paragraph 766 (1) of the 
Manual which discusses the procedure relating to advice 
on the maximum sentence. Without regard to the valid- 
ity these provisions may have enjoyed prior to-our de- 
cision in United States v. Rinehart, 8 USCMA 402, 24 
CMR 212, they are invalid now. In Rinehart, we struck 
down what we considered the objectionable practice of 
permitting court members to use the Manual during trial 
or while deliberating on findings and sentence. We are 
not unmindful of the fact that the instant case was tried 
before the Rinehart case was decided and that the prac- 
tice of not instructing the court-martial as to sentence 
had been followed in the past—although infrequently— 
by law officers in the other service.” 

The Court then said: “However, in order that there be 
no misunderstanding as to the future, we now hold that 
the law officer of a general court-martial and the presi- 
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dent of a special court-martial must advise the members 
in open court on the maximum permissible limits of 
punishment prior to deliberation on the sentence. Only 
in this manner can we satisfy ourselves that the sentence 
adjudged by a court has been based upon correct limita- 
tions. Cf. United States v. Cooper, 2 USCMA 333, 8 
CMR 1383; United States v. Posnick, 8 USCMA 201, 24 
CMR 11.” [Italics added.] 

The Court held that “prejudicial error occurs when 
the law officer appears in closed session and refers the 
court-martial to outside legal sources affecting the sen- 
tence without affording the accused and his counsel the 
opportunity to object or request clarification of such 
matters. Article 26 (b) of the Code, * * *, and Article 
89 of the Code, * * *. The Court concluded that the 
error extends only to the sentence portion of the pro- 
ceedings and affirmed the findings of guilt but set aside 
the sentence and ordered that the record be returned to 
the court-martial for a rehearing on the sentence. U.S. 
v. Turner, 9 USCMA 124. 25 CMR 386. 


(See ALNAV 11 of 15 April 1958 which was promulgated as 
a result of this decision}. 


MISSING MOVEMENT THROUGH DESIGN AND UNAUTHORIZED 
ABSENCE—MULTIPLICIOUS AS TO SENTENCE—FAILURE TO IN- 
STRUCT ON EFFECT OF MULTIPLICITY IS ERROR—Where the offense 
of missing movement occurred during a period of unauthorized 
absence, the offenses are multiplicious as to sentence and it was 
error for the president of the special court-martial to fail to 
instruct on the effect of multiplicity in the court-martial’s con- 
sideration of the sentence. 


@ “On or about 7:15 a. m. on the morning of June 24, 
1957, the accused absented himself without authority 
from his ship and remained absent until approximately 
12:45 p. m., June 27, 1957, a period in excess of three 
days. As a result of this absence, he missed the move- 
ment of his ship, which occurred on or about 10:30 a. m. 
on the morning of June 24, 1957. A special court-mar- 
tial * * * found the accused guilty in conformity with 
his plea of being absent without leave and missing 
movement through design, in violation of Articles 86 
and 87, * * * [UCMJ].” He was sentenced to a BCD, 
confinement at hard labor for three months, and partial 
forfeiture of pay for a like period. The convening au- 
thority approved the sentence, but suspended the exe- 
cution of the punitive discharge until the accused’s re- 
lease from confinement or until completion of appellate 
review, whichever occurred later.” 

A board of review “held that since the offense of 
missing movement occurred during the period of unau- 
thorized absence, the offenses were multiplicious for the 
purpose of sentence. Accordingly, it concluded that it 
was error for the president to fail to instruct on the 
effect of multiplicity on the court-martial’s considera- 
tion of the sentence. The board thereupon independ- 
ently reassessed the sentence.” 

The following issue was certified to the United States 
Court of Military Appeals: 


“*Was the Board of Review correct in holding that 
the charges of missing movement through design and 
unauthorized absence were multiplicious for purposes 
of sentence, thus requiring an instruction to this ef- 
fect on the maximum sentence?’ ” 











nbers 
ts of 
Only 
tence 
mita- 
33, 8 
M1, 24 


when 
‘'s the 
> sen- 
el the 
such 
rticle 
it the 
> pro- 
aside 
1ed to 
U.S. 


ted as 


RIZED 
TO IN- 
offense 
horized 
it was 
fail to 
's con- 


ne 24, 
hority 
nately 
three 
move- 
) a.m. 
t-mar- 
y with 
lissing 
les 86 
, BCD, 
partial 
ng au- 
ie exe- 
d’s re- 
pellate 


nse of 
unau- 
for the 
that it 
on the 
sidera- 
lepend- 


States 


ig that 
gn and 
irposes 
this ef- 











The Government argued that the court’s holding in 
U. S. v. Posnick, 8 USCMA 201, 24 CMR 11, “was pred- 
icated solely upon the factual setting which existed in 
that case. There, the accused was charged with ab- 
sence without leave and missing movement through 
neglect, whereas in the case at bar, the accused was 
charged with unauthorized absence and missing move- 
ment through design. From this circumstance, it is 
contended that a different result is required.” The 
Court said: “A board of review was not impressed by 
this argument and neither are we. As the Government 
correctly points out, the offense of missing movement 
was newly created by the Code, * * *. The reason for 
its inclusion among the punitive articles may best be 
understood by reference to the following testimony of 
Mr. Felix Larkin, given before the House Committee on 
Armed Services, 81st Congress, which considered the 
Code: 


‘* * * Tt [missing movement] really is an aggra- 
vated form of absence without leave, but the type of 
absence without leave’ which is specifically connected 
with the circumstance of missing a ship or a unit 
when it is about to move. 

‘Now, the experience of World War II was such 
that in a large number of cases persons who were 
either legitimately on leave or those who were not or 
who left without authority, did so just about the time 
that their ship was to sail or their unit was to move. 

‘It is considerably more serious for a man to be 
absent at that time than to be absent under other 
circumstances. 

‘It was felt that it is desirable and necessary to 
spell out those circumstances and facts in a specific 
article. 

‘I would expect that the maximum sentence for this 
type of absence without leave would be heavier than 
an absence without leave that takes place in different 
circumstances.’ [Hearings before House Armed 
Services Committee on H. R. 2498, 81st Congress, 1st 
Session, page 1258.] [Emphasis supplied.] 


“Tt seems clear from this testimony that the offense of 
missing movement was considered primarily an aggra- 
vated form of absence without leave which warranted 
the imposition of a greater punishment than other va- 
rieties of unauthorized absence. Furthermore, Con- 
gress divided this offense into two degrees dependent 
upon whether the movement was missed through neglect 
or design. Article 87, Uniform Code of Military Jus- 
tice, supra. United States v. Thompson, 2 USCMA 
460,9 CMR 90. The President in prescribing the Table 
of Maximum Punishments gave effect to these different 
degrees by providing that missing movement through 
neglect could be punished by an authorized maximum 
sentence of bad-conduct discharge, total forfeitures, and 
confinement at hard labor for six months, whereas the 
commission of the offense of missing movement through 
design could result in a punishment which included dis- 
honorable discharge, total forfeitures, and confinement 
at hard labor for one year. In either degree of the 
offense, however, the length of absence is immaterial.” 

The Court pointed out that in arriving at its holding 
in Posnick, supra, “it was unnecessary to decide whether 


the same result would have obtained had the offense of 
missing movement through design been alleged.’ It con- 
cluded that in the case at bar, “we are squarely faced 
with that question and we conclude that the same result 
must follow. The basis of the offenses alleged is the 
same absence and the unauthorized absence offense 
therefore is lesser included in the missing movement 
offense charged. The fact that a movement has been 
missed as a result of a deliberate conscious design rather 
than through mere neglect or inadvertence is an aggra- 
vating circumstance which may properly be considered 
by a court-martial in arriving at an appropriate sen- 
tence.” 

The certified issue was answered in the affirmative 
and the decision of the board of review was affirmed. 
U. S. v. Bridges, 9 USCMA 121, 25 CMR 283. 


POST-TRIAL REVIEW—Adverse matter 


In a recent decision by the United States Court of 
Military Appeals dealing with a narrow issue of 
“whether the convening authority may, in the exercise 
of his clemency powers, consider matter detrimental to 
the accused not in evidence without first affording him 
an opportunity to rebut or explain such matter,” the 
Court said: Before concluding this opinion, we wish to 
commend to the attention of those responsible for the 
preparation of post-trial reviews the suggestions set 
forth in the Vara decision * * * concerning procedures 
to be employed in those cases where adverse matter from 
outside the record finds its way into the review. We 
there said: 

‘* * * Therefore, to improve the administration of 
military justice, to avoid unnecessary reversals and to 
bring some semblance of orderly procedure out of what 
appears to be a rather obscure method of operation, we 
suggest that a practice of serving a copy of the review, 
or those parts which contain matters of fact adverse to 
an accused, on the accused or his counsel sometime prior 
to action by the convening authority be adopted. The 
time of service should be early enough to permit a reply 
thereto if accused is so disposed. If that procedure is 
used, an accused will be afforded a fair opportunity to 
answer new matters which are prejudicial to him and to 
present information which might be helpful to his cause. 
Furthermore, the convening authority and higher re- 
viewing authorities who have power to modify sentences 
may be furnished with a more comprehensive and im- 
partial base for determining the appropriateness of 
sentence. Finally, this Court will not be required to 
speculate on accused’s familiarity with the facts being 
used against him.’ Had such procedure been employed 
here, this case never would have reached this Court. It 
is our expressed intention that this procedure, if 
adopted, be given a liberal, rather than grudging appli- 
eation. This should be especially so in cases such as the 
present one where doubt exists as to whether the matter 
contained in the review is of the type which an accused 
is entitled to rebut.” U.S. v. Smith, 9 USCMA 145, 
25 CMR 407. 

(JAG Itr JAG:324:amk/alf of 4 November 1957, reprinted in 
February 1958 JAG Journal p. 2, sets forth in detail the required 
contents of the Staff Legal Officer's Review of the record to insure 
the legal sufficiency thereof. It recommended that that letter and 
the Vara decision (8 USCMA 651, 25 CMR 155, March 1958 JAG 
Journal, p. 17) decided subsequent thereto be reviewed). 
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STATUTE OF LIMITATIONS—The law officer has the duty to advise 
the accused of his right to assert the statute unless there is evidence 
in the record that the accused is aware of his rights. 

@ The accused was charged with a desertion, in viola- 
tion of Article 85, UCMJ, commencing on August 17, 
1953, and terminating by apprehension on July 15, 1957. 
“He pleaded not guilty but guilty of the lesser included 
offense of absence without leave for that period of time.” 
After a trial by general court-martial, he was convicted 
as charged and sentenced to a BCD, total forfeitures, 
confinement at hard labor for eighteen months, and to 
be reduced to the grade of boatswain mate seaman re- 
cruit. “The convening authority approved the findings 
and sentence, but a board of review set aside the findings 
and sentence on account of the law officer’s failure to 
advise the accused of his right to assert the statute of 
limitations. The Judge Advocate General of the Navy 
has certified to this Court the question of whether the 
law officer committed an error to the substantial preju- 
dice of the accused.” 

The United States Court of Military Appeals held 
that “the law officer had the duty to advise the accused 
of his right to assert the statute unless there is evidence 
in the record that the accused was aware of his rights.” 

In its disposition of this case, the Court said: “We 
have no doubt that the accused was uninformed of his 
right to plead the statute. * * *, [w]e find no justifi- 
cation to hold that the record shows affirmatively that 
the accused or his counsel were aware of the defense.” 

The certified question was answered in the affirmative 
and the decision of the board of review was affirmed. 
U. S. v. French, 9 USCMA 57, 25 CMR 319. 


UNAUTHORIZED ABSENCE/BREACH OF _ RESTRICTION/MULTI- 
PLICITY—Where the surrounding circumstances as to a breach of 
restriction are of pivotal importance and, ‘‘when, to show these 
circumstances, the Government relies upon proof of an unau- 
thorized absence from the area of restriction, and that proof is, 
by itself, also sufficient to establish a violation of Article 86, the 
same evidence supports the conviction for both offenses. As a 
result the charges are not separate for punishment purposes.” 

@ The accused pleaded guilty to two charges alleging 


violations of the UCMJ. The question before the United 
States Court of Military Appeals was whether he can 
be punished on the basis of both charges or only on the 
basis of one which carries the greater punishment. 

“Charge I alleges that the accused absented himself 
without authority from his unit, U. S.S. AJAX (AR-6), 
from 6:10 a. m., July 3, 1957, until apprehended at 1:45 
p. m. of the same day. Charge II alleges that the ac- 
cused was restricted to the limits of the U. S. S. AJAX 
and that at 6:10 a. m. on July 3, he broke restriction. 
The parties agree that the restriction was imposed by 
virtue of a court-martial sentence. Appellate defense 
counsel contends that, since the physical limits of the 
accused’s restriction are coterminous with the area of 
his place of duty, the unauthorized departure from the 
former necessarily proves the unauthorized departure 
from the latter. On that basis, the argument continues, 
the offenses are not separately punishable. * * *. The 
Government concedes that the transaction is single, but 
it maintains that the offenses are separate because the 
accused violated two separate ‘duties.’ * * *. 

The Court pointed out that “A working rule for deter- 
mining the essential oneness of several different charges 
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is set out in the Posnick case. We there said: ‘* * * if 
the evidence sufficient to support a conviction on one 
charge will support a conviction on another charge, the 
two charges are not separate.’ * * *. Measured by this 
standard, the instant charges are the same.” 
Addressing itself to the case before it, the Court then 
said: “To prove a breach of restriction, the Government 
is required, inter alia, to show that before being set at 
liberty by a competent authority the accused went be- 
yond the limits of his restriction under circumstances 
which are to the prejudice of good order and discipline. 
* * *, Not every departure from the limits of re- 
striction establishes the offense. At least a punitive 
restriction is a ‘deprivation of privileges.’ Manual for 
Courts-Martial, United States, 1951, paragraph 1269. 
It limits freedom of movement, but it does not affect a 
person’s duty assignment. In the language of the Man- 
ual, restriction ‘will not in any event operate to exempt 
the person on whom it is imposed from any military 
duty.’ Paragraph 126g, page 209. Consequently, a 
person restricted to the company area can be ordered to 
perform duties outside that area. Here, for example, a 
division officer of the ship could not set the accused at 
liberty from the restriction (Manual for Courts-Martial, 
supra, paragraph 197a, c), but he could, in the exercise 
of command functions, order the accused to carry sup- 
plies to the ship from a shore area. As soon as the 


accused stepped off the ship in compliance with such an 
order, he would be outside the area of his restriction 
without being set at liberty by a competent authority, 
but certainly not under circumstances to the prejudice 
of good order and discipline. The surrounding circum- 
stances, therefore, are of pivotal importance. 


When, 
to show these circumstances, the Government relies upon 
proof of an unauthorized absence from the area of re- 
striction, and that proof is, by itself, also sufficient to 
establish a violation of Article 86, the same evidence 
supports the conviction for both offenses. As a result, 
the charges are not separate for punishment purposes. 

“We previously noted that the accused pleaded guilty 
to both charges. From the allegations in each specifica- 
tion it can be concluded that the breach of restriction 
was in fact based upon the unauthorized absence alleged. 
* * *. However, the effect of multiplicious charges is 
ordinarily limited to the sentence. United States v. 
Posnick, supra. Punishment for absence for the period 
alleged includes confinement for no more than one 
month and the maximum confinement for breach of re- 
striction is also one month. Since the court imposed a 
sentence which included a bad-conduct discharge and 
confinement at hard labor for six months, it is manifest 
that it acted on the basis of the additional punishment 
provisions in the Manual * * *, rather than by aggre- 
gating the maximum punishment for the two charges of 
which the accused was convicted. It is doubtful that the 
court-martial was induced to resort to the additional 
punishment provisions by the duplicate charge.” 

To accord the accused the benefit of any doubt, the 
record of trial was returned to the board of review for 
reconsideration of the sentence. U.S. v. Modesett, 9 
USCMA 152, 25 CMR 414. 
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